
Extract from Hansard 
[ASSEMBLY - Thursday, 25 August 2005] 

 p4668b-4679a 
Mr Jim McGinty; Acting Speaker; Dr Kim Hames; Dr Janet Woollard 

 [1] 

TOBACCO PRODUCTS CONTROL BILL 2005 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 22:  Display of tobacco products - 
Debate was interrupted after the amendment moved by Dr J.M. Woollard had been partly considered.   

Mr J.A. McGINTY:  I was making the point that this legislation is a gigantic step forward in tobacco control in 
this state and that during the drafting of this legislation we gave consideration to a final phase-out of displays.  I 
cannot remember exactly who it was that suggested that, but it might have been the Cancer Council WA - 

Dr J.M. Woollard:  It has been done in other states.  Tasmania has some arrangement with some of the big 
retailers and it is now introducing legislation to stop all displays. 

Mr J.A. McGINTY:  Nobody has done it yet.  I think there is a certain inevitability about the trend that we are 
starting by reducing the display area to one square metre.  Two provisions of this legislation touch on the issue 
that the member has raised about an end point.  The first is the more conventional approach contained in clause 
128 of the bill, the review clause. 

Dr J.M. Woollard:  It is a five-year review. 

Mr J.A. McGINTY:  I think it is four years.  It requires the legislation to be reviewed in that time. 

Dr J.M. Woollard:  In 1990 the Tobacco Control Act was to be reviewed in five years, and it was reviewed in 
1995.  We are now in 2005 and legislation has only just come to the house.  The review is a complete waste of 
time.  If you are still in government in five years, it might get reviewed and legislation might come back; 
however, you might not be in government, which is why specifying a time when this will stop will mean that it 
will stop.  The community would like to see it stopped. 

Mr J.A. McGINTY:  Because of the history of the past 15 years to which the member has just referred, when 
there was review after review and nothing was done until this legislation was brought forward, we have inserted 
the second provision in the legislation.  I refer particularly to clause 22(2), which enables the provision of a 
smaller advertising space than one square metre, including no square metres, to be done by regulation.  That is in 
anticipation of the likely developments interstate, such as the move towards having no displays at the point of 
advertising.  That subclause offers sufficient power to bring to an end the displays at the point of advertising.  
That is expressly why that provision is included. 

Dr J.M. Woollard:  Do you say there is sufficient power to bring it to an end? 

Mr J.A. McGINTY:  Yes.  If the member looks at clause 22(2) - 

Dr J.M. Woollard:  It says “greater than”. 

Mr J.A. McGINTY:  The final few words - 

Dr J.M. Woollard:  Does “as is prescribed” mean that within the regulations you can then state that there are to 
be no more displays? 

Mr J.A. McGINTY:  Yes.  If there is an argument for a lesser area, it might imply that there is to be an area - it 
might be one square centimetre.  That would have been the way to achieve no display.  That has been included in 
the bill with that objective in mind: to keep pace with developments as they occur.  That is a powerful provision 
to have in the legislation, and people should be on notice that it does envisage a further movement down from 
the one square metre at an appropriate time.  The reason I did not agree with a specific cut-off point, as desirable 
as that might be, after which displays at the point of sale would no longer exist is that I thought we were taking a 
big step forward with this legislation and all that is contained within it.  I just thought that what this legislation 
does was a big enough bite without taking that final step of bringing the point-of-sale displays to an end.  
However, people should be on notice that that is inevitably the direction in which things are going.  The member 
has referred to Tasmania, and it may or may not occur there.  As at today, the best legislation in Australia is in 
Queensland, which has one square metre.  We are equalling the best with this legislation, but we are also leaving 
open the possibility, without legislation, to do away with displays at the point of sale.   

Dr J.M. WOOLLARD:  Because it looked as though the minister would not be supporting the amendment, I 
thought that I would look at some of the different groups’ comments on displays and advertising.  I looked at 
comments by the Cancer Council of Australia, the Australian Council on Smoking and Health and other key 
groups, which are all saying that there should be no advertising or displays at retail outlets.  For example, they 
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state that tobacco packaging has become a central part of the industry’s marketing strategy.  A report to Coles 
Myer Ltd states that the primary job of the package is to create the desire to purchase and try.  As a consequence, 
packaging is carefully engineered to appeal to the intended market segment and to convey brand personality and 
quality to intended targets.  All tobacco companies segment their markets and are aware that brand choices are 
made early in the life of a smoker.  Since smokers universally begin smoking in adolescence, packaging that 
appeals to youth is critical.  One of the documents states that smoking starts and brand preferences are developed 
in the formative years when people are age 16 to 21 years.  The groups go on to mention that brands are 
constantly tested for acceptability by younger people.  Similarly, packaging designed to appeal to women has 
been carefully developed.  Lucky Strike Pty Ltd states that an integrated package design can provide for a greater 
in-store presence.  One package or a carton colour with integrated bullseye design can better compete in today’s 
cluttered in-store environment.  The group states that the pervasiveness and regular exposure ensures that young 
people are familiar with packaging and images of brands well before they begin smoking.  The extensive display 
helps tobacco to appear as a familiar, acceptable and normal retail product and lowers the barriers to purchase by 
new smokers.  This acceptability to young people is further enhanced by placing tobacco close to stocks of toys, 
snack food, confectionary and other items designed to appeal to young people.  Widespread display of tobacco 
products reinforces the attitude that tobacco is a normal, acceptable product and that smoking is a harmless habit.  
In addition, the group states that displays make those who have quit smoking more likely to relapse.  Evidence in 
the United States of America indicates that adolescents who reported seeing retail marketing at least weekly 
were more likely to have experimented with smoking.  Continued display in any form will perpetuate the 
perception that tobacco products are socially acceptable and like any other consumer item, despite being the only 
product that, used as intended, kills almost two out of every three long-term users. 

This is a good bill, but without giving a definite time to the government’s priorities, it means that organisations 
like the Heart Foundation, ACOSH and the Cancer Council, will face a continuing battle.  I assume that the 
member for Fremantle will continue to be the Minister for Health, but one never knows; he might decide not to.  
This is a serious issue.  I guess that the minister has seen the poster I am holding up. 

Mr J.A. McGinty:  I certainly have. 

Dr J.M. WOOLLARD: The minister might say that displays like this poster would be all around the outlets, 
which is what has happened in Tasmania, where Coles Myer was forced to put up such posters. 

Dr K.D. HAMES:  My view has generally been that although we would strongly support the reduction of 
advertising in display areas, once it got down to one square metre where all that could be seen was a sign 
indicating what packet it was that people were buying, it would not have a great influence.  However, the 
member for Alfred Cove puts forward a very good argument.  I had not heard those comments before.  They 
make me think again about the issue.  We have not had the amendment for sufficient time to allow us to take it to 
the party room because we received it only yesterday.  I think we would find that some in the party room would 
support the member for Alfred Cove’s position and that probably the majority would support the position that the 
minister has taken, which is that it is a big step and a huge improvement on what was previously there.  The 
opportunity by regulation to reduce that area in the future gives another option.  For those reasons, the opposition 
is quite happy to continue to support the legislation as it is. 

Dr J.M. WOOLLARD:  If I give the member for Dawesville a few more facts, he might be more inclined to 
come over to my side of the argument.  Perhaps we might look at what has been said in the national approach to 
reducing tobacco consumption.  It is said that research indicates initiation into smoking behaviour is well 
established before the end of teenage years.  Surveys of smokers show that approximately nine per cent had been 
using tobacco by the age of 20 years.  The earlier the onset of smoking, the earlier the risk of smoking-related 
disease and the higher this risk is likely to become in the smoker’s lifetime.  The onset of smoking is an 
important predictor of success in quitting.  The younger people are when they start to smoke, the less likely it is 
that they will ever cease.  It is said that 276 000 secondary school students in Australia were smokers in 1996 
and that 38 per cent of Australian students who smoked obtained their cigarettes through illegal sales from retail 
outlets, such as milk bars, corner stores, petrol stations and supermarkets.   

The facts are all there.  Although the minister will allow a limited display area, the message that he is still putting 
out to the community, to the mums, children and the many teenage children who do their shopping, is that 
cigarettes are okay.  That is because the minister is leaving the displays for all those children to see when they go 
shopping with their parents and when they themselves are shopping later in life.  All the research that has been 
put on the table in the past few years indicates the harmful effects of not only smoking but also passive smoking.  
I wonder how the minister can sit there and allow this.  He has a good bill on the table.  I accept that he does not 
want to do this straightaway, but a two or three-year time limit would give people who sell cigarettes ample 
notice and it would send a message to the community that this government is not endorsing smoking.  The 
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statement the minister made in his second reading speech on Tuesday was a shock to everyone. When he 
included the casino, people were not expecting it. 

Mr J.A. McGinty:  If you listen to me, you should be prepared for the unexpected. 

Dr J.M. WOOLLARD:  I have such faith in the minister that I thought I would be impressed with this 
legislation.  I felt confident that this would be good legislation.  I was also confident that the minister would do 
the right thing by the workers at Burswood.  I remember the minister when he was secretary of the relevant 
union.  He may not remember, but I remember those days. 

Mr J.A. McGinty:  I think that about that time you were president of the Australian Nursing Federation. 

Dr J.M. WOOLLARD:  That is right.  I know how hard that union worked to get smoking out of the casino.  
Helen Creed, and I cannot remember the name of the other person, worked extremely hard.  The unions have 
helped with the success that we have had. 

Mr J.A. McGinty:  That’s true.   

Dr J.M. WOOLLARD:  The statement made by the minister on Tuesday seems like a slap in the fact to those 
who have worked really hard.  The minister should redeem himself.  The provision does not have to take effect 
in two years.  I could accept three years.  At worst, I could accept four years.  Although the minister has said that 
such a measure can be done by way of a regulation, he knows that in two years the pressure of an election means 
that he will not want to do anything.  If the Labor Party wins the next election, the minister may consider this 
matter again in five years.  However, if the Liberals win the next election, this matter may not progress.  It is up 
to the minister to accept this amendment on behalf of our youth, who are the adults of tomorrow.   

Question put and a division taken with the following result -  

Ayes (2) 

 Dr J.M. Woollard Dr G.G. Jacobs (Teller) 

Noes (40) 

Mr P.W. Andrews Dr K.D. Hames Mr M. McGowan Mrs M.H. Roberts 
Mr C.J. Barnett Ms K. Hodson-Thomas Mr J.E. McGrath Mr A.J. Simpson 
Mr D.F. Barron-Sullivan Mrs J. Hughes Ms S.M. McHale Mr G. Snook 
Mr A.J. Carpenter Mr J.N. Hyde Mr A.D. McRae Mr T.G. Stephens 
Mr G.M. Castrilli Mr R.F. Johnson Mr N.R. Marlborough Mr T.K. Waldron 
Mr M.J. Cowper Mr J.C. Kobelke Mrs C.A. Martin Ms S.E. Walker 
Mr J.H.D. Day Mr R.C. Kucera Mr A.P. O’Gorman Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Ms M.M. Quirk Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J.G. MacTiernan Ms J.A. Radisich Mr G.A. Woodhams 
Dr G.I. Gallop Mr J.A. McGinty Mr D.T. Redman Mr D.A. Templeman (Teller) 
 

Pairs 

 Mr M.J. Birney Mr J.J.M. Bowler 
 Mr T.R. Buswell Mrs D.J. Guise 
 Mr M.W. Trenorden Mr S.R. Hill 
 Mr T.R. Sprigg Mr J.R. Quigley 
 Mr P.D. Omodei Mr E.S. Ripper 

Independent Pair 

Dr E. Constable 

Amendment thus negatived.   
Clause put and passed.   

Clause 23:  Defences in relation to certain display requirements -  
Dr K.D. HAMES:  I have two concerns with this clause.  I will discuss some issues and then move an 
amendment to a latter part of the clause.  First, I will discuss the issue of net turnover versus gross turnover, 
which the minister and I spoke about earlier.  According to the first subclause, both types of retailers can have 
only one square metre of tobacco products displayed.  Regardless of whether 40, 50 or 60 per cent of a retailer’s 
gross turnover comes from tobacco products, that retailer is allowed to have only one square metre of tobacco 
products displayed.  I do not understand the need for subclause (1).  I understand the reasons behind the part of 
that subclause that relates to a specialist retailer, which refers to an 80 per cent gross turnover.  However, I do 
not understand why reference is made to the 50 per cent retailer.  Retailers who derive less than 80 per cent of 
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their gross turnover from tobacco products are allowed to have only one square metre of space for tobacco 
product display.  We have also talked about gross turnover versus net turnover.   

Mr J.A. McGINTY:  The one square metre of display provision was essentially taken from the Queensland 
legislation.  The difficulty with using net turnover is that the profit margin and the intricate workings of a 
business are required, which is not the business of the Department of Health.  The first level of figures is a 
business’s gross turnover from the sale of its different products; that is, tobacco products versus non-tobacco 
products.  That is the up-front figure for the business’s bulk trade.  The net figures require a series of different 
accounting mechanisms.  Historically, retailers have been reluctant to provide the department with figures on 
their sales.  Administratively, the gross figure is the best.  Most importantly, we have taken the provision, which 
relates to a restriction on advertising, from the state that currently has the greatest restriction on advertising; that 
is, Queensland.   

Dr K.D. HAMES:  I thank the minister.  He has answered the question that I was about to ask and has not 
answered the question that I did ask.  The question I asked was why that subclause has been included.  The part 
of the subclause that refers to a specialist retailer is fine.  However, paragraphs (a) and (b) refer to a defence for 
retailers who had been conducting the business on 1 July.  I understand that the reason for that date is to cut off 
retailers who commenced business after that date.  Why is it there?  A retailer who derives 40 per cent of his 
gross turnover from the sale of tobacco products must meet the same requirements.  Why would the retailer need 
a defence if he derived 50 per cent of his turnover from tobacco products?  He would still be allowed to have 
only one square metre of display; he could not have more.   

Mr J.A. McGINTY:  The scheme outlined in clause 23 of the bill means that an ordinary retailer of tobacco 
products can have one square metre of display space, and that refers to clause 22.  A 50 per cent retailer - that is, 
a retailer who derives 50 per cent of his gross turnover from tobacco products - can have three square metres. 

Dr K.D. Hames:  Where does it say that?  

Mr J.A. McGINTY:  In clause 23(2)(a) and (b).  The retailer would then be charged with having more than one 
square metre, which is the base requirement.  He could say that 50 per cent of his gross turnover was from 
tobacco products and the total area he had was no more than three square metres.  It is unusual to put it in the 
legislation as a defence rather than as an entitlement.  Nonetheless, that is the combined effect -   
Dr K.D. Hames:  What is the difference between a 50 per cent retailer and an 80 per cent retailer?   
Mr J.A. McGINTY:  That is the next step.  Subclause (3) provides that there is no limit to the amount of display 
within the store of a specialist retailer - a tobacconist to use the old terminology.  The only condition is that it 
must not be visible from outside the shop.  A tobacconist’s shop - in the sense that 80 per cent of the turnover is 
from tobacco products - is entitled to have as much display as the retailer wants within the shop.  The only 
reason that a person would go into the shop is to buy a tobacco product.  If that were the purpose for which the 
person went into the shop, there would be no point in a display limitation on the retailer.  The purpose of the 
display limitation on other retailers is so that people are not lured into purchasing tobacco products.  However, in 
the case of a tobacconist’s shop, that is the reason people go into the shop and the retailer should be able to 
display his wares.   
Dr K.D. HAMES:  I thank the minister.  I understand now.  However, I point out that the opposition discussed 
this issue with businesses, and we think that the only three businesses in Western Australia that meet the 50 per 
cent requirement also meet the 80 per cent requirement, and there are no other retailers in between.  The 
provisions relate to the same three retailers.  That is the issue with gross turnover versus net turnover.  I am not 
saying that I necessarily agree with it, but I present to the minister the points that were put to the opposition.  I 
will talk about The Lucky Charm shop in particular, because that retailer came to see me.  He seems a very 
intelligent and responsible man.  He has done what other delicatessens do not do; that is, he has deliberately 
removed the cigarette display area from the general sales area.  Often these retailers have lotto outlets.  He has a 
big turnover from lotto, but it is a very small profit margin.  The majority of the profit - 60 or 70 per cent - made 
at those stores comes from the sale of cigarettes.  He gets no value from separating the display.  He thinks that he 
may as well put it back and save money.  Because the clause refers to the gross turnover, he is not covered.  We 
think that only those three businesses will come under the gross turnover provisions, as opposed to the net 
turnover provisions.  On the other hand, if the provision were changed to net turnover, many more businesses 
might have three square metres of tobacco display, and I do not feel comfortable with that either.  I prefer the 
legislation as it is, rather than allowing large numbers of businesses to have three square metres of tobacco 
display.   

Mr J.A. McGINTY:  I understand that the member for Dawesville has an amendment that the government is 
happy to accept.  

Dr K.D. HAMES:  I move -  
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Page 9, lines 29 and 30 - To delete the lines. 

The 50 per cent retailers are also the 80 per cent retailers.  They are 80 per cent retailers because tobacco is not 
100 per cent of their business; they sell products other than tobacco products.  This provision requires that 
somehow those other products must be separated from the tobacco products so that people cannot see the other 
80 per cent of the store.  That does not make sense.  The key point is that people not be able to see from outside 
the shop those products in the 50 per cent retailer’s shop.  Shops must cover their windows so that people cannot 
see those products.  Frankly, shops are likely to stick to the one square metre display so that people can look into 
the shop; otherwise people would not go into the shop.   

Amendment put and passed. 

Clause, as amended, put and passed.  

Clause 24:  Information about availability, price of tobacco products -  
Mr J.A. McGINTY:  I move - 

 Page 10, line 13 - To delete the line and substitute - 

(2) The holder of a retailer’s licence in relation to premises that are licensed premises or a 
mines amenity at which there is vending machine must not display, or authorise or 
allow to be displayed in, on, or in the vicinity of, the vending machine information 
about the availability of tobacco products from the vending machine or the prices of 
those products unless the information is displayed in accordance with the regulations. 

Penalty applicable to subsections (1) and (2): See section 116.   
The bill effectively prohibits the display of tobacco products or any other information about what products are 
available from a vending machine.  Obviously it is not the government’s intention to prohibit an over-the-counter 
display at a place where there is a vending machine, for example, in a hotel or in a bottle shop.  There must be 
some way of letting customers know what products are available from the vending machine.  The amendments to 
clauses 24 and 32 will provide for facsimiles of packets of cigarettes or other tobacco products to be used on 
vending machines to make known available products, which is what is intended, or for means other than 
displaying the actual package of cigarettes to be used if there is also one other point of sale on the premises.  
Amendment put and passed.  
Clause, as amended, put and passed. 
Clause 25:  Warnings -   
Dr J.M. WOOLLARD:  Will the Minister for Health tell me what he is planning for the regulations?  Warning 
signs such as the one I am holding up now and other warning signs that have been displayed in stores have been 
very effective.  Given that the government intends to allow large areas of display to continue indefinitely, is the 
minister willing to accept that an area of equal size should be designated for displaying the harmful effects of 
cigarette smoking?   
Mr J.A. McGINTY:  No policy decision has been made on the issue that the member has raised, so I am unable 
to relay the government’s intentions.  That will be considered after the legislation has been passed.  
Dr K.D. HAMES:  I guess that relates in some way to my question.  Part 3 of the bill provides for health 
warning signs in accordance with the regulations.  We do not know what the regulations are.  I hope the minister 
can tell us.  

Mr J.A. McGINTY:  The regulations will prescribe the specifications of the sign, the colour and the actual 
wording such as “smoking kills”, which are the sort of health warnings with which we are familiar.  There will 
be some capacity to be inventive in the way those things are developed, but it is not something to which we have 
given a great deal of thought at this time.  

Dr K.D. HAMES:  The clause reads in part - 

(3) The holder of a retailer’s licence must ensure that if tobacco products are displayed at the 
premises specified in the licence . . . there is displayed, immediately adjacent to the tobacco 
products display, a health warning sign that is in accordance with the regulations. 

The bill already requires that there be a sign.  I do not know how big it must be.  Presumably, some regulations 
prescribe details of the sign.  I would like to know what they are.  

Mr J.A. McGINTY:  This provision has been carried forward from the existing legislation, albeit with some 
minor wording adjustments.  The current regulations require that the size of the health warning sign, which is 
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what this refers to, must be at least 50 per cent of the display at the point of sale.  The amendment the member 
for Alfred Cove intends to move would increase that to a minimum of 100 per cent.  

Dr K.D. Hames:  Must it be 50 per cent?   

Mr J.A. McGINTY:  Yes, under the current regulations.   

Dr K.D. Hames:  I gather the regulation does not prescribe what should be on that sign other than a health 
warning.   

Mr J.A. McGINTY:  There are two alternative health warnings: “Smoking kills” or “Smoking is addictive”.  
Either of those two can be displayed.  

Dr K.D. Hames:  Presumably then, by a policy change or a change to regulations, that half a square metre area 
could display the sort of illustration the member for Alfred Cove described.   

Mr J.A. McGINTY:  Yes.  That can be done by regulations.  We could change the nature of the health warning, 
the colour and the size of the print.  We could in fact increase the area that would be required so that the 
prohibition sign is equivalent in size to the display, which cannot be greater than one square metre.  The member 
for Alfred Cove plans to seek something that would be permissible under the regulations.  Frankly, it would be a 
very good idea to ensure that balance, but it is not something on which we have made a policy decision.  
Regulations exist, and it is something that we can consider in the future.  Once the display has been reduced to 
one square metre, there will be a certain symmetry to having the prohibition display the same size, given that, 
currently, the size of the display is not limited.  

Dr J.M. WOOLLARD:  I move - 

Page 11, line 8 - To insert after “sign” the following words - 

no smaller than the tobacco products display, 

Subclause (3) will then read - 

The holder of a retailer’s licence must ensure that if tobacco products are displayed at the premises 
specified in the licence (other than in or on a vending machine) there is displayed, immediately adjacent 
to the tobacco products display, a health warning sign no smaller than the tobacco products display that 
is in accordance with the regulations.  

Dr K.D. HAMES:  I was under the impression that amendments should be signed and we could see a copy.  

The ACTING SPEAKER (Dr S.C. Thomas):  It is on the notice paper.  

Dr K.D. HAMES:  I did not notice it.  I have not given any consideration to this.  I would like the minister to 
respond to that amendment.  I would have been happy to leave it in accordance with the regulations and for 
people to make that policy decision along the way.  I am ambivalent, so I would like the minister’s opinion.  

Mr J.A. McGINTY:  I have no in-principle objection to the regulations prescribing the equivalent-sized sign for 
the health warning.  It is not a matter we have considered.  What the member for Alfred Cove is seeking with 
this amendment is already allowed for under the regulation-making power.  That is the way in which it has been 
traditionally treated.  I would prefer to leave that flexibility in the regulations so that the objectives that we all 
want can be achieved.  Like the member for Dawesville, I am somewhat ambivalent.  It is likely that that will 
eventuate anyway and the proposed legislation will achieve that end.  

Dr J.M. WOOLLARD:  The minister’s words sound good - “flexibility” and “provision is in the regulations” - 
but the minister is just not doing it, is he?  

Mr J.A. McGinty:  Not doing it for you?   

Dr J.M. WOOLLARD:  I am afraid not, and the minister will not be doing it for a lot of mums and dads in the 
community.  In the next few years, every parent like me who has teenagers who start smoking will be able to 
point the finger at the minister.  They will be able to say that the minister could have stopped this.  He was in a 
position to stop their children taking up smoking.  With this legislation, he was in a position to stop those 
displays of cigarettes; and, if he did not prohibit those displays, he was in a position to make sure that there was 
sufficient advertising of the health effects to put people off smoking.  The best outcome would be to have no 
displays whatsoever.  I believe the minister has really failed the community by not putting a time limit on those 
displays.  I hear what the minister is saying about the regulations.  I would like to think that people could put 
faith in the minister to follow that through.  However, the fact that the minister will not accept either of these 
amendments leads me to believe that he is paying lip service to these areas.  I am very disappointed with the 
minister, as I am sure many other people in the community will be. 

Amendment put and negatived. 
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Dr J.M. WOOLLARD:  Will the minister give us an idea of when he will table the regulations, so that we can 
look at the regulations that go with the Tobacco Products Control Bill?   

Mr J.A. McGINTY:  Subject to the passage of the legislation through the Parliament this year, we are looking 
at perhaps 1 July for the general regulations under the act, other than licensing.  The licensing regulations will 
come into effect in February 2007.  We are looking at a staged introduction. 

Dr J.M. Woollard:  So we will not see the regulations until next July. 

Mr J.A. McGINTY:  It depends on the passage of the legislation through the Parliament.  If this legislation is 
passed by the upper house by Christmas, we would then tell people that they have six months to get their house 
in order to conform with the legislation, and the regulations would come into effect on 1 July next year.   

Dr J.M. WOOLLARD:  I would like to put it on record that when the minister wants bills to go through, he gets 
those bills through.  The minister’s comment that it is subject to the bill going through the Parliament by the end 
of this year is hypocritical.  If he wanted this bill to go through, he would get it through the upper house.  How 
legitimate is the minister?   

Clause put and passed. 

Clause 26:  Information and advice - 
Dr K.D. HAMES:  I want to make clear an item under subclause (2), which states - 

The holder of a retailer’s licence must, in accordance with the regulations - 

(a) provide a person who purchases a tobacco product from the holder with an approved guide or 
guides;  

I want to know what the word “provide” means and what the requirement on the holder of the licence is. 

Mr J.A. McGINTY:  If, for instance, there is a Quit day, there might be a requirement on that day that retailers 
have available on the counter where tobacco products are sold a pamphlet that a person may or may not take - as 
long as it is provided and available for people to pick up on that day.  There would be a requirement on the 
retailer to participate in that exercise.  There would be no requirement to actually hand someone a pamphlet or 
anything of that nature, nor would there be a requirement to always have a pamphlet there.  It would be done 
from time to time.  It would be a matter of making it available on the counter where the tobacco products are 
sold.  

Dr K.D. HAMES:  I understood that to be the case.  However, it surprises me to hear the minister say that it will 
happen only from time to time, such as when there is a Quit day.  I was under the impression that pamphlets 
would be produced and that they would have to be on the counter at all times for people to take, if they chose to 
do so.  I believe it would be a good move to have those sorts of pamphlets available.  I presume there is a 
provision that says “in accordance with the regulations”.  However, from my reading of the legislation, it appears 
that the pamphlets must be made available to people at all times.   

Mr J.A. McGINTY:  There would need to be a provision in the regulations.  However, it is not our current 
intention to require that a pamphlet be there at all times.  We will require that there be a display warning of the 
harmful health effects of cigarette smoking.  However, from time to time we will place an additional requirement 
on the retailer to participate in an educational campaign advising people of the harmful effects of smoking.   

Dr K.D. Hames:  Can you explain how this can mean that people do not have to provide a pamphlet all the 
time?  Which part of this provision says that people do not need to have a pamphlet available all the time? 

Mr J.A. McGINTY:  It is the introductory words of clause 26(2), “in accordance with the regulations”.  The 
current state of thinking is that it is intended that from time to time that requirement - 

Dr K.D. Hames:  The regulations will state “from time to time”. 
Mr J.A. McGINTY:  Yes. 
Clause put and passed. 

Clauses 27 to 31 put and passed. 
Clause 32:  Certain advertisements and information not prohibited - 
Mr J.A. McGINTY:  I move - 

Page 14, after line 27 - To insert - 

(d) a tobacco advertisement comprising only information about the availability of tobacco 
products from a vending machine or the prices of those products if the information is 
displayed in accordance with regulations mentioned in section 24(2); 
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This is a follow-on from the amendment that was moved to clause 24 regarding vending machines.  It allows for 
a facsimile of a packet of cigarettes or other wording that may contain the brand name of a tobacco product to be 
displayed on a vending machine to provide information about what products are inside the vending machine.  
Such information is considered to be a tobacco advertisement, and unless the clause is amended, the display of 
this information on a vending machine would be prohibited.   

Amendment put and passed. 
Dr K.D. HAMES:  This clause deals with certain advertisements and information that are not prohibited.  
Clause 31, which restricts tobacco advertising, does not apply to anything done by means of a radio or television 
broadcast.  I do not understand why that is the case.  I thought it was essential that advertising of cigarettes be 
prohibited on television and radio broadcasts, as they are now.   

Mr J.A. McGINTY:  I think we want to end up at the same position.  The simple answer is that it is covered by 
commonwealth legislation.  There is a prohibition in commonwealth legislation.  The state cannot legislate in the 
field of radio and television broadcasting.  The commonwealth has already covered the field in that area, so there 
is no need for it to appear in this legislation, because it would be of no effect in any event.  It is simply beyond 
our power to do it.   

Dr K.D. HAMES:  It needs to be here.  If it is covered by commonwealth legislation, and the commonwealth 
were to amend it or take that provision away, it would not be covered at all.  Why take away this opportunity for 
government intervention to ensure that even if the commonwealth changes its mind, it will still be part of the 
restrictions in this state?  Why say it is not restricted?  If it were left out, it would not change anything. 

Mr J.A. McGINTY:  I am told that the provision is a direct take from the Tobacco Control Act.  It is retained on 
the advice of parliamentary counsel in the drafting of the bill on the basis that it accurately reflects the legal 
position between the commonwealth and the state.  I have no argument with the member on that issue.  The 
entire clause could be struck down because it seeks to intrude into an area covered by commonwealth powers 
and existing legislation.  It is a technical reason that does not go to the merits of the member’s case. 

Dr K.D. HAMES:  I will let it pass.  I would like the minister to look at the matter to see whether it needs to be 
included.  Although it is an area of common legislation, a blurring of boundaries is involved.  If it were not in 
state legislation, and the state is banning the activity in a way that agrees with commonwealth legislation that 
does not make mention - 

Mr J.A. McGinty:  I give this undertaking: between now and consideration of the bill in the Legislative 
Council, officers from the Department of Health will raise the issue with parliamentary counsel by reading 
Hansard from today’s debate - 

Dr K.D. HAMES:  That is what I ask the minister to do.  If it is possible to take out that reference to not prohibit 
without causing any legal problems, I would like it to happen. 

Dr J.M. WOOLLARD:  I could not hear clearly.  I believe the minister gave an assurance that between the 
legislation passing from this house to the other house, he will have the clause investigated.  My understanding is 
that through clause 92 of the Australian Constitution, when a conflict arises in legislation between the 
jurisdictions, the commonwealth legislation succeeds.  This provision is not a conflict in any way.  The member 
for Dawesville is correct: although one cannot foresee any changes being made at the commonwealth level to 
allow tobacco advertising, the minister and I both know how much the federal government receives from 
cigarette advertising.  It would be better if the state legislation bans cigarette advertising on radio and television.  
I cannot see why this provision is included in the bill. 

Mr J.A. McGinty:  The member refers to section 102, not 92.  Section 92 of the Australian Constitution is about 
trades, commerce and intercourse between the states and the commonwealth.  

Dr J.M. WOOLLARD:  I had the 2 right! 

Clause, as amended, put and passed. 

Clause 33:  Prizes, competitions - 
Dr J.M. WOOLLARD:  The minister has an amendment on the notice paper for this provision; can he explain 
it?  Can the minister explain what this provision is about, as I could not comprehend it? 

Mr J.A. McGINTY:  A concern was raised about a common retail practice; namely, receiving a discount of, 
say, 4c a litre at a petrol station by producing a docket after buying $30 worth of groceries at Woolies or other 
such stores.  That sort of arrangement would not be allowed under the clause in the bill as it stands. 

Dr J.M. Woollard:  No benefit can be gained through the purchase of cigarettes. 
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Mr J.A. McGINTY:  I do not think that could be done practically.  If someone bought a carton of cigarettes 
along with the groceries, how could the carton be taken out of the groceries receipt to get the petrol discount?  A 
concern was raised about the practical effect of the bill.  The amendment is designed to overcome that very issue.  
The matter was raised by a number of people in recent days, including the member for Dawesville.  I agree that 
we want something practical and workable.  We are trying to stop tobacco companies from offering inducements 
to buy tobacco products.  We do not want to prohibit everyday arrangements already in place, such as petrol 
discounts.  Therefore, I take this opportunity to move - 

Page 16, after line 18 - To insert -  

(3) If a person is charged with an offence under subsection (1) it is a defence to prove - 

(a) that the prize, gift or benefit supplied was only incidentally connected with 
the purchase of a tobacco product; and 

(b) that equal opportunity to receive that prize, gift or benefit was afforded 
generally to persons who purchased products, whether or not they were 
tobacco products. 

The amendment responds to reasonable comments made about problems with this provision. 

Dr J.M. WOOLLARD:  Some of the literature outlines that the tobacco industry has concentrated its large 
marking spending on retail settings and this normally takes the form of retailer loyalty programs, rebates, price 
supports, in-store display hardware and point-of-sale marketing and alliance building.  Are those areas addressed 
in this provision? 

Mr J.A. McGinty:  This relates to gifts and prizes. 

Dr J.M. WOOLLARD:  The minister is talking about this in terms of benefit from buying cigarettes.  We know 
that tobacco companies, as a result of current restrictions on advertising, focus their attention at retail outlets in 
different ways.  I have referred to retailer rewards, retailer loyalty programs, price supports, in-store display 
hardware, and assistance with point-of-sale marketing.  Some supports could be addressed in this provision 
under prizes, gifts and benefits, although possibly not all such supports.  How does the government see that it 
will stop the bonuses that the cigarette companies will offer to both retailers and the community through these 
retail outlets? 

Mr J.A. McGINTY:  Clause 35 of the bill does what the member seeks to be done here.  If Coles or 
Woolworths were to say that a five per cent discount will be given if $100 worth of goods were purchased, that 
may include tobacco products.  It is designed for ease of administration.  Paragraph (b) of the amendment is the 
controlling criteria.  The government did not want to make the bill impossible administratively.  If someone went 
to receive the 4c a litre discount at a petrol station after buying $50 worth of groceries, which included the carton 
of cigarettes -   

Dr J.M. Woollard:  It will stop them benefiting from buying cigarettes. 

Mr J.A. McGINTY:  Benefit from buying cigarettes will be prohibited, but if a benefit accrues from buying 
generally at a shop, whether or not it is cigarettes, the amendment will apply.  It is a purely practical way of 
dealing with the problem. 

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 34 to 37 put and passed. 

Clause 38:  Application for licence -  

Dr K.D. HAMES:  This clause relates to licences.  Will the minister put on the record what he anticipates the 
cost of those licences will be?  People have expressed concern in our party room about the issue of licences and 
have asked why there should be a licence.  It was indicated that there were sufficient penalties within the act to 
stop people from smoking and therefore we did not need a licence as well.  It will be an extra burden on small 
business.  I know the minister has given me his answer to that point, but I would like him to put it on the record.  
I would also like him to put on the record the anticipated cost of the licence, because we would not want to see 
this become another source of government revenue and slowly escalate, as licence fees tend to, and become a 
burden on small business. 

Mr J.A. McGINTY:  I am told that the current thinking within the Department of Health is that there would be a 
one-off application fee to obtain a licence.  The total fee for that year would be approximately $270.  Thereafter 
it would be approximately $140 a year to have the licence to sell tobacco products renewed.  That is the current 
thinking.  We wanted to have a minimalist licensing regime; I did not want this to become a great burden on 
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people.  My main consideration was to have it as a penalty for people who consistently flouted the act, 
particularly in relation to the selling of tobacco products to children, in addition to the fines that could be 
imposed.  In my view, if retailers know they run the risk of losing their licence to sell the product - and they 
cannot sell it without a licence - that will ensure compliance in a way that a monetary fine may not.  We had 
previously indicated something just above $100 as being the annual licence fee, but the current state of thinking 
is about $140.  It is my intention that it be kept to the minimum possible amount. 

Dr K.D. HAMES:  That was as I expected.  Will any consideration be given to the size of the companies that 
need to obtain the licence?  As the minister knows, something like 80 or 85 per cent of the cigarette market in 
Western Australia is held by Coles and Woolworths.  Will Coles and Woolworths pay a $200 and something 
licence fee and the little deli owner on the corner the same?  The minister should remember that this fee is 
supposed to cover the cost of licence inspectors, but those funds are currently provided from another source.  
Can the minister tell me who it is that pays for those inspectors now?  Where will that money go?  How much is 
currently being used to pay for those inspectors?  Will the minister give consideration to different licence fees 
for different amounts of sale? 

Mr J.A. McGINTY:  There is currently one inspector employed by the department, paid out of general 
Department of Health funds.  It is intended that somewhere between two and four inspectors be employed when 
this legislation comes into effect and be paid for out of the licensing fees.  The thinking was that keeping the fee 
to the lowest conceivable amount and creating a minimalist licensing regime would do away with the need for a 
graduated scale.  It would be different if the licensing fee were at a higher level.  We could have had a lower rate 
for the corner deli compared with the major supermarkets, but by pitching the fee at such a low level there is no 
need for a graduated scale. 

Dr J.M. WOOLLARD:  I do not believe the minister has answered the member for Dawesville’s question about 
whether businesses such as Coles Myer have to apply for a licence - 

Mr J.A. McGinty:  One licence per premises is the rule. 

Dr J.M. WOOLLARD:  That was the member’s question.  Each premises will have to apply? 

Mr J.A. McGinty:  Each Coles store will require a separate licence. 

Clause put and passed. 

Clause 39 put and passed. 

Clause 40:  Issue, renewal, of licences - 
Mr J.A. McGINTY:  I move - 

Page 21, line 19 - To insert after “issue” the word “a”. 

This amendment corrects a grammatical error. 

Dr J.M. WOOLLARD:  I do not object to the “a”.  The member for Dawesville has just indicated that he is 
happy for the minister to move all of the final amendments en bloc, and I also am quite happy for that to happen. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 41 to 57 put and passed. 

Clause 58:  Duties of wholesalers - 
Mr J.A. McGINTY:  I move -  

Page 33, line 2 - To delete “defendant” and substitute “accused”. 

The currently accepted terminology in the criminal justice area is no longer to refer to someone as a defendant 
but as the accused.  We are now bringing the standard terminology into all of our legislation. 

Amendment put and passed. 

Clause, as amended, put and passed. 
Clauses 59 to 86 put and passed. 

Clause 87:  Residential premises -  
Mr J.A. McGINTY:  I move - 

Page 51, line 14 - To insert after “and without” the word “a”. 

This is a typographical correction. 
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Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 88:  Warrants to enter premises - 
Mr J.A. McGINTY:  I move -  

Page 51, line 24 - To delete “by a complaint” and substitute “on application supported by evidence”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 89 and 90 put and passed. 

Clause 91:  Offences - 

Mr J.A. McGINTY:  I move -  

Page 54, line 19 - To delete “defendant” and substitute “accused”. 

Again this is a question of the current terminology.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 92 to 104 put and passed. 

Clause 105:  False information about tobacco products, tobacco control information - 

Mr J.A. McGINTY:  I move -  

Page 60, line 21 - To delete “a fine of $50 000” and insert on the next line -  

(a) for an individual, a fine of $50 000; 

(b) for a body corporate, a fine of $250 000. 

This sets out separate penalties for bodies corporate and individuals to avoid the prospect of a court reading 
down the penalty provision as being a $50 000 maximum fine in the case of tobacco companies, given the 
definition, rather than the Sentencing Act section 40(5) applying to that provision.  This amendment will ensure 
that the penalty applicable to bodies corporate under clause 105 is as per the Sentencing Act.  The problem 
occurs due to a definition of a tobacco company being included in the bill, and whether that definition confuses 
the penalty applicable to the Sentencing Act for a body corporate. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 106 to 113 put and passed. 

Clause 114:  Evidentiary matters - 

Leave granted for the following amendments to be moved together. 

Mr J.A. McGINTY:  I move -  

Page 65, line 3 - To delete “complaint” and substitute “prosecution notice”. 

Page 65, line 6 - To delete “complainant” and substitute “prosecutor”. 

Again, these amendments reflect the current terminology in relation to criminal prosecution matters. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 115 to 127 put and passed. 

Clause 128:  Review of Act - 

Dr J.M. WOOLLARD:  The last tobacco legislation came before this Parliament in 1990.  The act was due to 
be reviewed in 1995.  It has taken 10 years since then to get this bill.  The review of the Health Amendment Act 
was meant to come to Parliament within one year, but I believe it was closer to two years before it came to 
Parliament.  The minister could be sitting on the other side of the chamber in a few years.  My concern is that the 
wording of this clause is not tight enough, because although this government and the previous government have 
put such clauses into legislation, the delays seem to occur.  Thinking of the future, is there any way in which the 
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wording of this clause can be tightened up, so that we know a review will be carried out after five years and a 
report will come back to this Parliament one year later? 

Mr J.A. McGINTY:  There has been one improvement on the existing provisions contained in the Tobacco 
Control Act.  That is to be found at the end of clause 128(3), which is an additional requirement that the review 
be tabled not later than 12 months after the requirement for the review arose.  Therefore, not only is there a 
statutory requirement for a review, but also it is to be brought into the Parliament within 12 months of the date of 
that review.  Hopefully, that will be sufficient for whoever is in power at the time to take further progressive 
steps in the control of tobacco products.   

Dr J.M. Woollard:  Maybe the wording could be “a review, in whatever form”, because the minister and I both 
know that if it occurs just prior to an election and the minister does not like what is in the review, there will be 
delays and it will not come to this house within 12 months.  Maybe we could insert the wording “if the review is 
not tabled, the then Minister for Health will get the boot”! 

Mr J.A. McGINTY:  The member could try, I suppose. 

Clause put and passed. 

Schedules 1 and 2 put and passed. 

Title put and passed. 
 


